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govern its employees in the performance of every simple service they may be 
called on to discharge. Something must be left to the care and discretion of the 
employees themselves. 

Pennybacker v. Maupin and Others. — Decided at Richmond, 
November 17, 1898. — Harrison, 3. Absent, Riely and Oardwell, 33: 
1. Specific Performance — Terms on which granted — Case in judgment Every 
application for the specific performance of a contract is addressed to the sound 
judicial discretion of the court regulated by established principles. The contract 
must be distinctly proved, and its material terms clearly ascertained. It must be 
reasonable, certain, legal, mutual, based upon a valuable consideration, and the 
party seeking performance must not have been backward in enforcing his rights, 
but ready, desirous, prompt and eager. In the case in judgment the contract is 
not proved to the satisfaction of the court, there has been long delay in seeking 
its enforcement, and the claim asserted is barred by the statute of limitation. 



Monger v. Rockingham Home Mutual Fire Ins. Co. — Decided 

at Eichmond, November 17, 1898. — Keith, P. Absent, Cardwell and Riely, 33: 

1. Mutual Fire Insurance — Case at bar — Membership — Assessments. The 
plaintiff became a member of the defendant company by an original certificate of 
membership issued to her in pursuance of the constitution of the defendant com- 
pany, and having paid all assessments made against her, is, under the evidence in 
the case, entitled to recover for the loss sustained by her under the contract of 
insurance made with her. As assessments for losses are merely personal debts and 
not liens on the property, under the terms of the constitution of the defendant 
company, she is not liable for prior assessments made against her father under a 
certificate of membership held by him, as she does not claim under or in privity 
with him, but under certificate as an original member of the company. 

2. Insurance — Failure to pay assessments — Forfeiture — Waiver. Where a for- 
fei ure of an insurance policy for non-payment of assessments is relied on, the fact 
that subsequent assessments are made and received by the company, without 
making any reference to the non-payment of the prior assessment, is evidence 
tending to show a waiver of the forfeiture, and should be submitted to the jury 
under proper instructions. When the right to rely upon a forfeiture has been 
once waived it is extinguished and cannot be revived. 



Rorer and Others v. Ferguson and Others. — Decided at Rich- 
mond, November 17, 1898. — Keith, P. Absent, Riely and Cardwell, 33: 

1. Subrogation — Payment of judgment by sureties in a forthcoming bond. A 
surety in a forfeited forthcoming bond who has paid the debt is entitled to be 
substituted to all the rights of the creditor against the principal debtor subsisting 
at the time he became surety, and to recover of him the full amount of the 
original judgment of the creditor against him. 

2. Merger — Purchase of land by one holding a lien thereon — Other encumbrances. 
The acquisition of the legal title to land on which one holds a lien does not neces- 
sarily merge the lien. It is a question of intention. In the absence of an express 
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agreement to merge the lien, equity will keep it alive or destroy it as appears to 
be to the interest of the purchaser. It will not destroy it if there is any necessity 
for keeping it alive, such as the existence of another encumbrance, in the absence 
of an agreement to that effect. 



Garber v. Sutton. — Decided at Richmond, November 17, i898. — 

Harrison, J. Absent, Riely and Cardwell, J J : 

1. Rescission — Encumbrances — Discharge before vendee entitled to deed — Depre- 
ciation in value. The existence of encumbrances on real estate prior to the time 
when the vendee has the right to demand a deed, but which are discharged by 
that time, is no ground for rescinding the contract of purchase, nor is the depre- 
ciation in the value of the property between the date of sale and the time when 
the vendee has the right to call for the title good ground for rescission. 

2. Streets and Alleys — Reserved to purchasers — Subsequent closing. The 
use of streets and alleys shown on plats exhibited to purchasers and reserved for 
their use and benefit is unaffected by subsequent deeds of trust made by their 
vendor, and cannot be closed to their detriment without their consent. 



Beaty v. Downing and Others. — Decided at Richmond, Novem- 
ber 17, 1898. — Buchanan, J. Absent, Riely and Cardwell, JJ : 

1. Chancery Pleading and Practice — Suit by legatee or creditor against 
personal representative and debtor — When allowed. Neither a legatee nor a creditor 
of a decedent can maintain a suit against his personal representative and another 
who is a debtor to the estate for the purpose of collecting the debt except under 
special circumstances, such as the insolvency of the personal representative; col- 
lusion between him and the debtor ; the fact that the debtor was a partner of the 
decedent ; or a trustee holding property for, or an agent of, the decedent. A 
bill which fails to charge these or other special circumstances which will take the 
case out of the general rule is bad on demurrer. 

2. Personal Representatives — Insurance on decedent's life held by third 
party — Excess over debt — Duty of representative — Account. If a third party holding 
a policy of insurance on the life of a decedent collects and retains more on account 
of it than he is entitled to under the law, it is the duty of the administrator to 
require him to account for the excess, and if, through his failure to do so, any loss 
has resulted to the estate of the decedent the administrator should be charged 
with such loss in his administration account. 

3. Chancery Pleading and Practice — Dismissal without prejudice — Per- 
sonal representatives — Account. The dismissal of a suit in chancery brought by a 
legatee of a decedent against his personal representative and a debtor of the estate 
for the purpose of holding the debtor to account, while a separate suit is pending 
against the personal representative for the settlement of his account, should be 
without prejudice to the right of the legatee to have the personal representative 
charged in the other suit with any sum which it was his duty to collect but which 
he had failed to collect of the debtor. 



